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22 T.C. 461 (1954)

A conviction based on a plea of nolo contendere is admissible to impeach a witness’s
credibility and can be considered as evidence of fraudulent intent in tax cases.

Summary

In  Kilpatrick  v.  Commissioner,  the  Tax  Court  addressed  the  admissibility  of
convictions  based  on  nolo  contendere  pleas  for  impeachment  purposes  and  to
establish fraud in tax proceedings. The court held that a conviction based on a nolo
contendere plea is equivalent to a guilty plea for evidentiary purposes, specifically
for impeaching the credibility of a witness. Furthermore, the court considered the
taxpayer’s prior convictions, along with other evidence, to find that the taxpayer’s
understatements  of  income  were  due  to  fraud,  thus  removing  the  statute  of
limitations  defense.  This  case  underscores  the  broad  evidentiary  use  of  nolo
contendere convictions and their relevance in assessing a taxpayer’s intent.

Facts

The Commissioner of Internal Revenue determined deficiencies in the income tax of
Lillian Kilpatrick for 1942 and 1943. Kilpatrick had written checks in 1942 for the
repayment of loans and the purchase of assets for the Sutherlands. In 1943, she
entered into a partnership agreement with the Sutherlands. Kilpatrick claimed that
these expenditures constituted compensation for their past services. Kilpatrick and
her partner, Clyda Sutherland, were both convicted on nolo contendere pleas for
income tax evasion for 1943, 1944, and 1945. They concealed the existence of bank
accounts and made false statements under oath. The Commissioner asserted fraud,
which would negate the statute of limitations defense. The Tax Court considered the
admissibility of the nolo contendere convictions for impeachment and proof of fraud.

Procedural History

The case originated in the Tax Court, where the Commissioner asserted deficiencies
and fraud penalties against Kilpatrick for underreported income in 1942 and 1943.
Kilpatrick challenged the deficiencies and the application of fraud penalties. The Tax
Court considered the admissibility of evidence related to Kilpatrick and Sutherland’s
nolo contendere pleas and subsequent convictions, eventually ruling in favor of the
Commissioner.

Issue(s)

1. Whether evidence of a witness’s conviction based on a nolo contendere plea is
admissible to impeach their credibility?

2. Whether the record of a taxpayer’s conviction on a nolo contendere plea for tax
evasion is  admissible to prove the taxpayer’s  fraudulent intent for previous tax
years?
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Holding

1. Yes, because the Tax Court is bound by rules of evidence applicable in courts of
the District of Columbia, which allows evidence of a conviction to affect a witness’s
credibility.

2. Yes, because Kilpatrick’s conviction, along with other evidence, demonstrated a
fraudulent intent to evade taxes.

Court’s Reasoning

The court referenced the District of Columbia Code, which allows evidence of a
conviction to impeach a witness’s credibility. The court held that a conviction based
on a nolo contendere plea is included within the term “conviction” and is admissible
for impeachment, as it is considered an implied confession of guilt for the purposes
of  that  case.  The  court  stated,  “The  term  ‘conviction’  used  in  the  District  of
Columbia statute includes convictions based on nolo contendere pleas as well as
those based on jury verdicts or pleas of guilty.” Furthermore, the court relied on the
conviction and the taxpayer’s  conduct,  including the understatement of  income,
concealment of assets, and false statements, to determine that the understatements
of income were due to fraud. The court found Kilpatrick’s testimony and that of her
partner to be unreliable.

Practical Implications

This case is important for tax lawyers and litigators because:

It confirms that convictions based on nolo contendere pleas can be used to
impeach a witness’s credibility, potentially damaging a party’s case.
It clarifies that such convictions are also admissible as evidence of fraudulent
intent in tax cases.
It underscores the importance of providing credible evidence in tax disputes,
as the court’s assessment of credibility significantly influenced the outcome.
The case highlights the importance of accurately reporting income and the
potential consequences of actions to conceal or misrepresent financial
information.

Later  courts  and  legal  professionals  should  understand  the  implications  of  the
Kilpatrick case and the implications of similar convictions. Such information should
be considered when preparing their case for trial or in preparing witnesses for
examination.


