22 T.C. 10 (1954)

For a trust to qualify for the marital deduction under the Internal Revenue Code, the
surviving spouse’s power to appoint the trust corpus must be exercisable “in all
events,” meaning it cannot be terminated by any event other than the spouse’s
complete exercise or release of the power.

Summary

The court addressed whether the decedent’s estate qualified for the marital
deduction. The decedent’s will established a trust for his wife, granting her the right
to income and the power to invade the corpus. However, this power was contingent;
it would cease if she became legally incapacitated or if a guardian was appointed for
her. The court held that the estate was not entitled to the marital deduction because
the wife’s power over the corpus was not exercisable “in all events” as required by
the Internal Revenue Code. The possibility of the power’s termination due to events
other than her exercise or release disqualified the trust.

Facts

Frank E. Tingley died in 1948, leaving a will that provided for his wife, Mary. The
will established a trust (First Share) for Mary, providing her the income for life with
the power to invade the corpus. The trustee was to pay income to Mary, and at her
written request, was to pay her portions of the corpus. However, this right would
cease in the event of Mary’s legal incapacity or the appointment of a guardian for
her. The will also provided that any remaining portion of the principal after her
death would go to the decedent’s daughter. Mary never became incapacitated, nor
was a guardian appointed. The Commissioner disallowed the marital deduction,
arguing that the power granted to Mary was not exercisable “in all events.”

Procedural History

The Commissioner of Internal Revenue determined a deficiency in the estate tax,
disallowing the marital deduction claimed by the estate. The estate petitioned the
Tax Court, challenging the Commissioner’s determination.

Issue(s)

1. Whether the power granted to the surviving spouse under the decedent’s will was
exercisable “in all events” as required to qualify for the marital deduction under
section 812(e)(1)(F) of the Internal Revenue Code?

2. Whether the surviving spouse acquired an absolute interest in tangible personal
property under the second paragraph of the will, entitling the estate to a marital
deduction?

Holding
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1. No, because the wife’s power to appoint the corpus was not exercisable “in all
events” since it could terminate under conditions other than her exercise or release.

2. No, the estate did not prove its right to a deduction regarding the tangible
personal property.

Court’s Reasoning

The court examined Section 812(e)(1)(F) of the Internal Revenue Code, which allows
a marital deduction for trusts where the surviving spouse has a power of
appointment. Crucially, the court focused on the requirement that this power must
be exercisable “in all events.”

The court reasoned that the phrase “in all events” meant the power could not be
terminated by any event other than the spouse’s complete exercise or release of the
power. The will’s provisions stated that Mary’s ability to take down the corpus would
end should a guardian be appointed or she became legally incapacitated. These
conditions meant that the power was not exercisable “in all events.” The court cited
regulations and legislative history to support its interpretation that a power subject
to termination, even if unlikely, disqualified the trust for the marital deduction.

Regarding the tangible personal property, the court found insufficient evidence to
determine that the property would be entirely consumed and therefore granted to
the surviving spouse absolutely. The court stated that the estate failed to prove its
right to any deduction.

Practical Implications

This case provides critical guidance on drafting wills and trusts to take advantage of
the marital deduction. Attorneys must ensure that the surviving spouse’s power of
appointment is not subject to any conditions or events that could terminate it, other
than the spouse’s own actions. This includes the need to avoid provisions that would
limit the spouse’s rights to income or corpus. It highlights the importance of
meticulous drafting. For practitioners, this means carefully reviewing any conditions
on the surviving spouse’s control to avoid disqualification. The case illustrates that
even unlikely contingencies, such as the appointment of a guardian, can invalidate
the marital deduction.
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