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21 T.C. 371 (1953)

Payments made under a separation agreement are not taxable as alimony if the
agreement was not “incident to” a subsequent divorce, meaning the divorce was not
contemplated at the time of the agreement.

Summary

The  U.S.  Tax  Court  addressed  whether  payments  received  by  a  wife  under  a
separation agreement were taxable as income, even though a divorce later occurred.
The court held that since the parties did not intend to divorce when the separation
agreement was signed, the payments were not “incident to” the divorce. The court
emphasized the importance of determining whether a divorce was planned at the
time of the agreement,  influencing whether the payments should be considered
taxable income as alimony under the Internal Revenue Code. This case provides
guidance on when a separation agreement is considered tied to a divorce for tax
purposes.

Facts

Frances Hamer Johnson and Bedford Forrest  Johnson married in  1919.  Due to
marital difficulties, they entered into a separation agreement on December 8, 1941.
The agreement provided for monthly payments to Mrs. Johnson until her death or
remarriage, and required Mr. Johnson to maintain a life insurance policy for her
benefit. At the time of the agreement, Mrs. Johnson did not contemplate divorce; the
separation  was  prompted  by  her  husband’s  alcoholism,  and  she  hoped  for
reconciliation. Mr. Johnson filed for divorce on December 20, 1943, and the divorce
was granted on April  4,  1944.  He remarried shortly  thereafter.  The separation
agreement was not incorporated into the divorce decree, but the court was aware of
its existence.

Procedural History

The Commissioner of Internal Revenue determined deficiencies in Mrs. Johnson’s
income taxes for 1947, 1948, and 1949, arguing that the payments she received
from her former husband under the separation agreement were taxable as alimony
because the agreement was “incident to” their divorce. Mrs. Johnson challenged this
determination in the U.S. Tax Court.

Issue(s)

Whether the separation agreement between Mrs. Johnson and her former husband
was “incident to” their divorce within the meaning of Section 22(k) of the Internal
Revenue Code.

Holding
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No, because the court found the agreement was not incident to the divorce, as the
parties  did  not  initially  intend  to  divorce  when  the  separation  agreement  was
created.

Court’s Reasoning

The court relied on Section 22(k) of the Internal Revenue Code, which deals with the
taxability of alimony. It stated that the key question was whether a clear connection
existed between the separation agreement and the divorce. The court differentiated
situations where a divorce was not contemplated, as in this case, from those where
the  separation  agreement  explicitly  contemplated  an  immediate  divorce.  “The
connection is obvious when there is an express understanding or promise that one
spouse is to sue promptly for a divorce after signing the settlement agreement, and
the action is brought and followed through quickly.” The court looked at the facts:
Mrs. Johnson’s testimony, the testimony of witnesses to the agreement, and the
attorney who drafted the agreement all indicated no intent to divorce at the time of
the agreement. The court found no evidence that the parties intended to divorce
when the agreement was signed, even though divorce occurred later. The court
found that the absence of an explicit link between the separation agreement and the
divorce, and the lack of intent to divorce at the time of the separation agreement,
meant that the payments were not taxable under Section 22(k).

Practical Implications

This  case  underscores  that  for  payments  under  a  separation  agreement  to  be
considered taxable as alimony, there must be a demonstrated connection between
the  agreement  and  the  divorce.  Crucially,  there  must  have  been  an  intent  or
contemplation of divorce at the time the separation agreement was created. Legal
practitioners  must  closely  examine the intent  of  the parties  at  the time of  the
separation agreement and gather evidence (testimony, documents) to support or
refute the argument that divorce was anticipated. A lack of explicit reference to
divorce in the agreement or evidence that divorce was not contemplated will favor
the position that payments under the agreement are not taxable. Subsequent cases
and IRS guidance have continued to emphasize the importance of intent and the
circumstances surrounding the agreement.


