18 T.C. 780 (1952)

An advance of funds between family members, where repayment is contingent on a
future event and lacks typical debt characteristics, is not considered a debt for tax
deduction purposes.

Summary

Evans Clark sought to deduct a carry-over loss from 1943, arguing that a $15,000
advance to his wife in 1937 became a worthless non-business debt in 1943. The
advance enabled his wife to purchase a controlling interest in The Nation
newspaper. Repayment was contingent on the newspaper’s profitability and
dividend payments to his wife. The Tax Court disallowed the deduction, holding that
the advance did not create a bona fide debt due to the contingent repayment terms,
lack of a written instrument, absence of interest, and familial relationship, indicating
the absence of a debtor-creditor relationship for tax purposes.

Facts

In 1937, Evans Clark advanced $15,000 to his wife, Freda Kirchwey, to purchase a
voting trust certificate controlling The Nation, a weekly newspaper where she
worked. Kirchwey’s repayment was contingent solely on The Nation earning
sufficient profits and her receiving dividends. There was no written agreement,
interest, or fixed repayment date. The Nation, Inc., incurred losses in several years,
and in 1943, the company sold its assets and liquidated, making repayment
impossible.

Procedural History

Evans Clark claimed a carry-over loss on his 1945 income tax return, asserting the
$15,000 advance to his wife became a worthless non-business debt in 1943. The
Commissioner of Internal Revenue disallowed the deduction, leading to Clark’s
petition to the Tax Court. The Tax Court upheld the Commissioner’s determination,
denying the deduction.

Issue(s)

1. Whether the $15,000 advanced by the petitioner to his wife in 1937 constituted
a valid debt for the purposes of a bad debt deduction under Section 23(k)(4) of
the Internal Revenue Code when repayment was contingent on future profits
and dividend distributions.

Holding

1. No, because the advance lacked essential characteristics of a debt, including a
fixed repayment obligation and a reasonable expectation of repayment,
especially given the contingent nature of the repayment terms and the familial
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relationship.
Court’s Reasoning

The Tax Court emphasized that a valid debt requires the intent to create a debtor-
creditor relationship and the existence of an actual debt. Intra-family transactions
are scrutinized, and transfers from husband to wife are presumed gifts unless a real
expectation of repayment and intent to enforce collection are shown. The court
found the advance lacked the characteristics of a debt because repayment was
contingent on the newspaper’s profitability and dividend distributions to the wife,
precluding recourse to her salary. This contingency lessened the likelihood of
repayment. Furthermore, the absence of a written agreement, interest, or fixed
repayment date indicated it was not an arm’s length transaction. The court cited
Estate of Carr V. Van Anda, 12 T.C. 1158, for the principle that intrafamily transfers
require a showing of a real expectation of repayment. The court reasoned that
because repayment was contingent and uncertain, no debt existed within the
meaning of Section 23(k) of the Internal Revenue Code.

Practical Implications

Clark v. Commissioner reinforces the principle that advances between family
members are subject to heightened scrutiny for tax purposes. Legal practitioners
must advise clients that intra-family loans intended for tax deductions should be
structured with clear, written agreements, fixed repayment schedules, interest, and
evidence of collection efforts to demonstrate a genuine debtor-creditor relationship.
The case highlights that contingent repayment terms can negate the existence of a
debt, precluding bad debt deductions. Later cases cite this decision when evaluating
whether transfers of funds are truly loans or disguised gifts, especially in the context
of closely held businesses or family-controlled entities.
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