Estate of Harry Holmes v. Commissioner, 18 T.C. 530 (1952)

A trust is includible in a decedent’s gross estate under Section 811(d)(1) of the
Internal Revenue Code if the decedent retained the power to terminate the trust,
even if that power was exercisable only in conjunction with other parties, and the
decedent’s subsequent incompetency does not extinguish this power.

Summary

The Tax Court addressed whether a trust created by the decedent was includible in
his gross estate under Section 811(d)(1) of the Internal Revenue Code because he
retained a power to terminate the trust with the consent of his three nephews, who
were the beneficiaries. The court held that the retained power of termination, even
when exercisable only with the nephews’ agreement, brought the trust within the
scope of Section 811(d)(1), and the decedent’s later incompetency did not nullify
that power. Consequently, the trust corpus, less the value of the nephews’ term
interests, was includible in the gross estate.

Facts

The decedent created a 10-year trust on December 27, 1940, naming his three
nephews as trustees and equal beneficiaries. Each nephew received the income from
their share immediately and the principal upon the trust’s expiration on December
27, 1950. If a nephew died before the trust expired, his share would pass according
to his will (to relatives by blood or marriage) or to his distributees. The decedent
retained the power to terminate the trust by unanimous agreement with his
nephews, which would immediately entitle the nephews to the principal.

Procedural History

The Commissioner determined that the decedent’s power to terminate the trust
made it includible in his gross estate under Section 811(d)(1). The Estate petitioned
the Tax Court, arguing that the retained power was too trivial to warrant inclusion.
The Tax Court ruled in favor of the Commissioner, including the trust corpus (less
the value of the term interests) in the decedent’s gross estate.

Issue(s)

1. Whether the decedent’s retained power to terminate the trust, exercisable only
in conjunction with the beneficiaries, triggers inclusion of the trust corpus in
his gross estate under Section 811(d)(1) of the Internal Revenue Code.

2. Whether the decedent’s incompetency extinguished his power to terminate the
trust.

3. What portion of the trust corpus is includible in the decedent’s gross estate.

Holding
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1. Yes, because Section 811(d)(1) includes trusts where the enjoyment thereof
was subject to change through the exercise of a power by the decedent in
conjunction with any other person to terminate the trust.

2. No, because the existence of the power, rather than the decedent’s capacity to
exercise it, determines includibility under Section 811(d).

3. The trust corpus less the defeasible term of years is includible in the
decedent’s gross estate, as only what the decedent released at all events may
be deducted.

Court’s Reasoning

The court relied on Section 811(d)(1), which includes in the gross estate trusts
where the enjoyment thereof was subject to change through the exercise of a power
by the decedent, even if in conjunction with another person, to terminate the trust.
Citing Commissioner v. Holmes’ Estate, 326 U.S. 480, the court emphasized that the
power to terminate contingencies affecting enjoyment implicates not only the timing
but also the potential recipients of the donation. The requirement of the nephews’
consent did not remove the trust from the statute’s ambit, referencing Estate of
Charles M. Thorp, 7 T.C. 921, which stated that the reservation of the right to
control the vital act necessary to terminate the trust subjects the transfer to the
provisions of Section 811(d)(2). The court stated, “We think the foregoing quotation
from the Thorp case is equally applicable to the facts in the instant case.” The
decedent’s intervening incompetency also did not extinguish the power, as the
existence of the power, not the ability to exercise it, controlled. Regarding valuation,
the court included the trust corpus less the defeasible term of years, relying on
Dominick’s Estate v. Commissioner, 152 F.2d 843, affirming the principle that the
estate tax is based on the property to which the power attaches, not on the value
received by the inter vivos beneficiary.

Practical Implications

This case underscores the importance of carefully considering retained powers when
establishing trusts, particularly the power to terminate. Even a power exercisable
only with the consent of beneficiaries can trigger inclusion in the gross estate. The
case clarifies that the decedent’s competency is irrelevant; the mere existence of the
power is sufficient for inclusion. Planners must consider not only the immediate tax
consequences but also the potential impact on the grantor’s estate. This ruling
reaffirms that estate tax liability is determined by the extent of the decedent’s
control over the property, not the value of the interests that beneficiaries ultimately
receive. Later cases have cited Estate of Harry Holmes for the principle that
retained powers, even those requiring the consent of others, can result in inclusion
in the gross estate.
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