Estate of Frank B. Sulovich, 10 T.C. 961 (1948)

When jointly owned property is transferred in contemplation of death, only the
decedent’s share of the property is included in their gross estate for federal estate
tax purposes.

Summary

The Tax Court addressed whether the full value of jointly owned property
transferred in contemplation of death should be included in the decedent’s gross
estate. The decedent and his wife jointly owned several properties, including
corporate stock, real estate, a bank account, and beach properties. The court held
that one-half of the value of the corporate stock, real estate, and bank accounts, was
includible in the gross estate. As to the beach properties transferred in
contemplation of death, only one-half of their value was included because the
decedent could only transfer his interest. This decision emphasizes that state
property law defines the extent of ownership transferable for federal estate tax
calculations.

Facts

Frank B. Sulovich (decedent) and his son, Murillo, jointly owned Crown stock. The
decedent also owned real and personal property with his wife as joint tenants. On
February 6, 1945, the decedent and his wife agreed in writing that their real and
personal property, excluding the Crown stock, was held in joint tenancy. On
September 25, 1945, the decedent and his wife transferred three parcels of beach
property to their children. The decedent died on February 17, 1946.

Procedural History

The Commissioner of Internal Revenue determined a deficiency in the decedent’s
estate tax. The estate petitioned the Tax Court for a redetermination. The Tax Court
reviewed the Commissioner’s assessment regarding jointly owned property and
transfers made in contemplation of death.

Issue(s)

1. Whether all the issued and outstanding shares of the capital stock of Crown were
jointly owned by the decedent and his son, and if so, the amount includible in the
decedent’s gross estate as the value of his interest?

2. Whether real property was the sole and separate property of the decedent’s
widow and no part of its value is includible in decedent’s gross estate; and, as to the
personal property, whether the same was acquired with community funds and only
one-half the fair market value thereof is includible in decedent’s gross estate?

3. Whether the three parcels of beach property are includible in decedent’s gross
estate as transfers made in contemplation of death within the purview of section 811
(c) of the Internal Revenue Code?
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Holding

1. Yes, all the capital stock of Crown was jointly owned by the decedent and his son
Murillo, because documentary proof and conduct of the parties indicated joint
ownership with the right of survivorship.

2. No, the real property was jointly owned, not the widow’s separate property
because the decedent and his widow agreed in writing on February 6, 1945, that
their real and personal property was held by them as joint tenants. No, the personal
property was not acquired with community funds, because the petitioner made no
showing as to what part of such funds represented compensation for personal
services or was the Separate property of the surviving spouse.

3. Yes, the transfers of the beach properties were made in contemplation of death
because of the decedent’s age, the timing of the transfers, and the testamentary
nature of the transfers.

Court’s Reasoning

Regarding the Crown stock, the court relied on the written agreements and the
parties’ conduct, such as equal salaries and bonuses, to determine that the decedent
intended joint ownership. As for the real and personal property, the court cited
California law, stating that a husband and wife may agree to transmute their
property from one status to another by agreement. The court references California
Code of Civil Procedure, section 1962 which says there is a conclusive presumption
of the truth of a fact from a recital in a written instrument between the parties
thereto. Regarding the transfers of beach properties, the court noted the decedent’s
advanced age at the time of the transfers (79), the fact that he died shortly
thereafter, and the existence of mutual wills devising the properties to the same
children. Referencing Sullivan’s Estate v. Commissioner, 175 F. 2d 657, the court
stated that one joint tenant cannot sell, convey or dispose of more than his or her
undivided half interest.

Practical Implications

This case demonstrates the importance of clear documentation and consistent
conduct in establishing the intent of parties regarding property ownership for estate
tax purposes. It highlights that state law governs the nature and extent of property
interests, which in turn affects federal estate tax calculations. Specifically, it
clarifies that when jointly owned property is transferred in contemplation of death,
only the decedent’s share is included in the gross estate, aligning with the principle
that a joint tenant can only transfer their interest. Later cases may cite Sulovich for
the proposition that the quantum of transfer is determined by state law, and the
federal government can only tax what the individual had the power to transfer. “It
has long been established that what constitutes an interest in property held by a
person within a state is a matter of state law.”
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