NBC Co. v. Commissioner, 12 T.C. 558 (1949)

A subsidiary that joins in filing a consolidated return with its parent company cannot
carry forward net operating losses from years prior to or during the consolidated
return period to offset its separate income in later years, even when calculating
‘Corporation surtax net income’ for excess profits tax limitations.

Summary

NBC Co., a subsidiary of Universal Match Corporation, sought to carry forward net
operating losses from 1940 and 1941 to offset its income in 1942 and 1943 for
excess profits tax purposes. A consolidated return, including NBC Co.’s losses, had
been filed in 1941. The Tax Court held that Regulations 110, issued under Section
730 of the Internal Revenue Code, prohibited the carryover of these losses.
Furthermore, allowing the carryover of the 1941 loss would result in a prohibited
double deduction, as it had already been used in the consolidated return. The court
upheld the Commissioner’s denial of the deductions.

Facts

NBC Co. incurred net operating losses in 1940 and 1941.

Since December 17, 1940, NBC Co. was a wholly-owned subsidiary of Universal
Match Corporation.

In 1941, a consolidated excess profits tax return was filed by Universal Match
Corporation and its subsidiaries, including NBC Co.

NBC Co.’s 1941 net operating loss was deducted in the consolidated return,
reducing the consolidated excess profits net income.

No deduction was taken in the consolidated return for the carryover of NBC Co.’s
1940 net operating loss.

NBC Co. filed separate excess profits tax returns for 1942 and 1943, not initially
claiming deductions for the carryovers of net operating losses from 1940 and 1941.
Claims for refund were later filed.

Procedural History

NBC Co. filed claims for refund for 1942 and 1943, seeking to deduct net operating
loss carryovers from 1940 and 1941.

The Commissioner denied the claims.

NBC Co. petitioned the Tax Court for a redetermination of its tax liability.

Issue(s)

Whether NBC Co., having joined in a consolidated return for 1941, can carry
forward net operating losses from 1940 and 1941 to offset its separate income in
1942 and 1943 when calculating “Corporation surtax net income” under Section
710(a)(1)(B) of the Internal Revenue Code.
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Holding

No, because Regulations 110, section 33.31(d) prohibits the carryover of net
operating losses sustained during a consolidated return period or prior to it for use
in computing the net income of a subsidiary in taxable years subsequent to the last
consolidated return period. Additionally, allowing the carryover of the 1941 loss
would result in a double deduction.

Court’s Reasoning

The court relied heavily on Regulations 110, section 33.31(d), which was
promulgated under the authority of Section 730 of the Internal Revenue Code.
Section 730 authorized the Commissioner to prescribe regulations to clearly reflect
excess profits tax liability and prevent avoidance thereof for affiliated groups
making consolidated returns. The court quoted the regulation:

“* * * no net operating loss sustained during a consolidated return period of an
affiliated group shall be used in computing the net income of a subsidiary * * * for
any taxable year subsequent to the last consolidated return period of the group. No
part of any net operating loss sustained by a corporation prior to a consolidated
return period of an affiliated group * * * shall be used in computing the net income
of such corporation for any taxable year subsequent to the consolidated return
period * * *”

The court reasoned that because the computation of ‘Corporation surtax net income’
involves the computation of net income, the regulations were applicable. It deemed
immaterial that the Commissioner did not disallow the net operating losses for 1940
and 1941 in the deficiency as to taxes under chapter 1 of the Code, because
petitioner had filed separate returns for those years. The court also reasoned that
allowing the carry-forward of operating losses from 1941 would involve a duplication
of deductions, since petitioner’s net operating loss for 1941 was already deducted in
the consolidated excess profits tax return for 1941. “Such a result was not
intended.”

Practical Implications

This case clarifies the limitations on using net operating losses after a company has
participated in a consolidated return. It emphasizes that companies joining in
consolidated returns are bound by the regulations in effect at the time, which may
restrict their ability to utilize losses in subsequent separate returns. The decision
prevents double benefits by disallowing carryovers of losses already used in
consolidated returns. This case informs tax planning for corporations considering
joining or leaving consolidated groups. Later cases distinguish this ruling based on
the specific facts and regulations involved but confirm the general principle against
double tax benefits.
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