15 T.C. 958 (1950)

A loss sustained from a loan to a real estate corporation is considered a non-
business bad debt, resulting in a short-term capital loss, if the taxpayer’s primary
business is unrelated to real estate and the loan was not directly related to that
business.

Summary

Harold Kushel, active in the paper business, claimed a bad debt deduction for loans
made to 7004 Bay Parkway Corporation, a real estate entity. The Tax Court denied
the full deduction, holding that the loss was a non-business bad debt under Section
23(k)(4) of the Internal Revenue Code, resulting in a short-term capital loss. The
court reasoned that Kushel’s primary business was paper and bags, not real estate,
and the loan was not sufficiently connected to his paper business to qualify as a
business bad debt. Kushel failed to demonstrate he was in the real estate,
contracting, or money lending business during the tax year in question.

Facts

Harold Kushel was primarily engaged in the paper and bag business through
Metropolitan Paper & Bag Corporation and East Coast Paper Products Corp. He had
a history of involvement with real estate ventures, including Continental Contracting
Corporation and Ray-Gen Corporation. His wife and sister-in-law owned 7004 Bay
Parkway Corporation, which owned real estate on Bay Parkway. Kushel made loans
to 7004 Bay Parkway Corporation to cover expenses like taxes and mortgage
payments. In December 1943, 7004 Bay Parkway Corporation liquidated, leaving a
portion of Kushel’s loans unpaid, resulting in a loss of $13,809.24.

Procedural History

Kushel deducted the $13,809.24 loss as a bad debt on his 1943 income tax return.
The Commissioner of Internal Revenue disallowed the deduction, determining it was
a non-business bad debt. Kushel petitioned the Tax Court to contest the deficiency
assessment.

Issue(s)

Whether the loss sustained by Harold Kushel from the uncollectible loans to 7004
Bay Parkway Corporation constituted a business bad debt, fully deductible, or a non-
business bad debt, subject to capital loss limitations under Section 23(k)(4) of the
Internal Revenue Code.

Holding

No, because Kushel failed to prove that the debt was related to his trade or business
or that he was engaged in the real estate, contracting, or money lending business.
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Court’s Reasoning

The court emphasized that Kushel bore the burden of proving the debt was a
business bad debt. The court found no evidence suggesting Kushel was more than a
“passive investor” in the real estate venture. The court noted that Treasury
Regulations 111, section 29.23(k)-6, distinguished between business and non-
business bad debts, and the facts did not support treating this as a business debt.
The court highlighted that Kushel’s primary business was in paper and bags, as
evidenced by his significant income from Metropolitan and East Coast. The court
stated that “there is no evidence from which we can conclude that, with respect to
the business as to which the bad debt was suffered, petitioner was more than a
‘passive investor’.” The court also rejected the argument that the loss was incurred
in a transaction entered into for profit under Section 23(e)(2), stating that Kushel
failed to prove that the transaction was entered into for profit.

Practical Implications

This case clarifies the distinction between business and non-business bad debts,
particularly for taxpayers with diverse business interests. It underscores the
importance of demonstrating a direct and proximate relationship between the debt
and the taxpayer’s trade or business to claim a full deduction. Taxpayers claiming
business bad debt deductions must maintain clear records demonstrating their
active involvement in the related business and the business purpose of the loan.
Later cases applying this ruling require taxpayers to show that the loan was made to
protect or promote their existing business, not merely as an investment. The Kushel
case highlights the difficulty in obtaining a business bad debt deduction when the
taxpayer’s primary business is separate from the business to which the loan was
made. It illustrates that having multiple business ventures does not automatically
qualify losses from one venture as related to another.
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