Bank of America National Trust & Savings Ass’n v. Commissioner, 15 T.C.
544 (1950)

A loss is not deductible for tax purposes when a parent company transfers property
to a wholly-owned subsidiary if the parent maintains complete dominion and control
over the subsidiary and the property.

Summary

Bank of America sought to deduct losses from the transfer of bank properties to a
subsidiary, Merchants. The Tax Court disallowed the deduction, finding the
transactions lacked economic substance because Bank of America retained complete
control over Merchants. The court emphasized the lack of an arms-length
relationship, noting Merchants’ financial structure ensured it would never realize a
profit or loss. This case illustrates that mere transfer of legal title does not
guarantee a deductible loss if the parent company effectively retains control.

Facts

Bank of America, facing pressure from the Comptroller of the Currency to write
down the value of its banking properties, transferred legal title of eight properties to
Capital Company. There was an oral agreement that Capital would re-transfer the
properties to Merchants, a wholly-owned subsidiary of Bank of America, upon
request. Bank of America then leased the properties back from Merchants. The
rental formula ensured Merchants would never show a profit or a loss for federal
income tax purposes.

Procedural History

Bank of America claimed a loss deduction on its federal income tax return stemming
from the transfer of properties. The Commissioner of Internal Revenue disallowed
the deduction. Bank of America then petitioned the Tax Court for a redetermination
of the deficiency.

Issue(s)

1. Whether the transfers of banking properties to Capital Company were bona fide
sales resulting in deductible losses.

2. Whether the transfers of banking properties to Merchants, a wholly-owned
subsidiary, resulted in deductible losses, despite Bank of America’s complete
dominion and control over Merchants.

Holding

1. No, because there was a pre-arranged plan for Capital Company to re-transfer the
properties, negating a genuine sale.
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2. No, because Bank of America maintained complete dominion and control over
Merchants, meaning there was no substantive change in ownership or economic
position.

Court’s Reasoning

The court reasoned that the transfers to Capital Company were not bona fide sales
because of the pre-existing agreement for re-transfer. Relying on precedent such as
Higgins v. Smith, 308 U.S. 473 (1940), the court emphasized that transactions with
wholly-owned subsidiaries are subject to heightened scrutiny. Because Bank of
America had complete dominion and control over Merchants, the court viewed the
transaction as lacking economic substance. The court stated, “domination and
control is so obvious in a wholly owned corporation as to require a peremptory
instruction that no loss in the statutory sense could occur upon a sale by a taxpayer
to such an entity.” The artificial rental arrangement, designed to eliminate any
potential profit or loss for Merchants, further supported the conclusion that the
transfers lacked economic reality.

Practical Implications

This case reinforces the principle that tax deductions are not permitted for losses
stemming from transactions lacking economic substance. Attorneys must advise
clients that transfers to wholly-owned subsidiaries will be closely scrutinized, and a
deduction will be disallowed if the parent company maintains effective control over
the property and the subsidiary. The case highlights the importance of establishing
an arms-length relationship between related entities in order for transactions to be
recognized for tax purposes. Later cases have cited Bank of America to disallow
deductions where similar control and lack of economic substance are present. This
case demonstrates that satisfying a regulatory requirement does not automatically
validate a transaction for tax purposes if it lacks independent economic significance.
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