14 T.C. 1308 (1950)

Payments made pursuant to a divorce decree or separation agreement are
considered child support, and therefore not deductible by the payor, if the
agreement specifically designates a sum for the child’s support, as determined by
construing the agreement as a whole.

Summary

Harold Fleming sought to deduct alimony payments made to his ex-wife. The Tax
Court addressed whether amounts paid pursuant to a separation agreement and
divorce decree constituted deductible alimony or non-deductible child support, and
whether certain alimony payments were considered periodic. The court held that a
portion of the payments was specifically designated for child support and thus not
deductible. Additionally, the court determined that the remaining alimony payments
were installment payments made within a 10-year period, also rendering them non-
deductible.

Facts

Harold Fleming and Inez Barnard Fleming entered into a separation agreement in
1937, granting Inez custody of their daughter, Linda. The agreement specified
payments for the support and maintenance of Inez and Linda. The agreement
stipulated that payments would cease or be reduced upon certain contingencies,
such as Inez’s death or remarriage, or Linda’s death. In 1938, Inez obtained a
divorce decree that incorporated the separation agreement. Harold paid Inez $2,300
in 1942, $1,200 in 1943, and $1,200 in 1944 pursuant to the agreement.

Procedural History

The Commissioner of Internal Revenue determined deficiencies in Harold Fleming’s
income and victory tax liability for 1943 and 1944, disallowing deductions for the
alimony payments. Fleming petitioned the Tax Court, arguing that the payments
were deductible alimony, or alternatively, that he was entitled to a dependency
exemption for his daughter.

Issue(s)

1. Whether the payments made by Harold to Inez included ascertainable amounts
paid for the support of their minor daughter, thus rendering those amounts
non-deductible alimony.

2. Whether the balance of the payments made in 1942 constituted installment
payments paid within a period of less than 10 years, and therefore not
deductible.

3. Whether Harold was entitled to a dependency exemption for his minor child.

Holding
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1. Yes, because the separation agreement, when viewed in its entirety,
earmarked $1,200 annually for the support of the child.

2. Yes, because the total alimony payable to the wife under the agreement,
excluding amounts for the child’s maintenance, amounted to 60 monthly
payments of $100 each, or a total of $6,000, payable within a 5-year period.

3. No, because Harold failed to provide sufficient evidence to support his claim
for a dependency exemption.

Court’s Reasoning

The court reasoned that in determining whether payments constitute alimony or
child support, the agreement must be construed as a whole. The court found that the
agreement sufficiently earmarked $100 per month for the child’s support until she
reached majority, noting that paragraph 6(d) of the agreement stated that all
payments to the wife would cease if the child died after November 1, 1942. As the
court stated, “our consideration of the agreement...convinces us that the general
purport of the agreement was the payment of $100 monthly for the support of the
child until she attained her majority and payment of another $100 monthly to the
wife over a five-year period.” Because the agreement earmarked a sum for child
support, this amount was not deductible. The court further held that the remaining
alimony payments were installment payments made within a 10-year period, as the
total amount payable to the wife was $6,000, to be paid in monthly installments of
$100 over five years. Such payments are not considered periodic payments and are
thus not deductible under Section 22(k) of the Internal Revenue Code. Finally, the
court denied the dependency exemption due to a lack of evidence.

Practical Implications

This case clarifies how separation agreements are interpreted for tax purposes,
particularly in distinguishing between alimony and child support. It emphasizes that
courts will look at the substance of the agreement and not merely its form. Attorneys
drafting separation agreements should be aware of the tax implications and clearly
delineate the purpose of each payment. If the goal is to have payments treated as
deductible alimony, the agreement must avoid earmarking amounts specifically for
child support and ensure payments extend beyond ten years. This decision also
serves as a reminder of the importance of maintaining adequate records to support
claims for dependency exemptions. Later cases have cited Fleming for the principle
that the entire agreement, including all its pertinent provisions, must be examined
to determine the ultimate effect of the payment terms. Agreements should include
clear language specifying the purpose of payments and address potential
contingencies to avoid ambiguity and ensure predictable tax treatment.
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