14 T.C. 390 (1950)

A widow’s election to take under her deceased husband’s will, which disposes of the
entire community property, is not a taxable transfer under Section 811(c) of the
Internal Revenue Code if the community property was acquired before 1927 in
California, because the wife had a mere expectancy, not a vested interest, in such
property.

Summary

The Tax Court addressed whether a widow’s election to take under her husband’s
will, which put her community property share into a trust, constituted a taxable
transfer. The husband’s will provided a life income interest to the widow from a
trust funded with the community property. The Commissioner argued that the
widow’s election was a transfer of her community property interest, triggering
estate tax. The court held that because the community property was acquired before
1927, the widow possessed a mere expectancy, not a vested interest, thus her
election was not a taxable transfer. This decision underscores the importance of the
character of community property under state law for federal tax implications.

Facts

Selina J. Gray and her husband, William J. Gray, were a California marital
community. Their community property was all pre-1923 California community
property (or income from it). William died in 1933, leaving his residuary estate in
trust, with Selina as the life income beneficiary. William’s will stipulated that Selina
could either accept the will’s provisions or claim her community property share.
Selina elected to take under the will, accepting the life income interest. The IRS
argued this election constituted a taxable transfer of her community share under
Section 811(c) of the Internal Revenue Code.

Procedural History

The Commissioner of Internal Revenue determined a deficiency in Selina J. Gray’s
estate tax liability based on the theory that her election was a taxable transfer. The
executors of Selina’s estate, William J. Gray and Carlton R. Gray, petitioned the Tax
Court for a redetermination of the deficiency. The Tax Court addressed the primary
issue of whether Selina’s election constituted a taxable transfer.

Issue(s)

Whether Selina J. Gray, by electing to accept the provisions in her favor under the
will of her deceased husband, made an effective contribution and transfer of her
community share in her husband’s estate, within the meaning of Section 811(c) of
the Internal Revenue Code?

Holding
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No, because Selina J. Gray did not receive an interest which she transferred within
the meaning of Section 811(c) of the Internal Revenue Code. Her election was
merely choosing between two interests, not receiving and then transferring an
interest.

Court’s Reasoning

The court focused on the nature of Selina’s interest in the community property
under California law. Because the property was acquired before 1927, California law
held that the wife had a “mere expectancy” rather than a vested interest. The court
cited United States v. Robbins, 269 U.S. 315 (1926), which stated that the wife had a
“mere expectancy while living with her husband.” The court distinguished this from
cases involving cross-trusts where each spouse transfers their own property. Here,
Selina’s election to take under the will was not a transfer of a vested interest, but
rather an election between two alternatives: taking under the will or claiming her
community property share. The court noted the inconsistency between the
Commissioner’s position and the regulations promulgated under Section 812(e) of
the code, which treat the surviving spouse as having merely an expectant interest in
community property. The court analogized the wife’s election to a renunciation of a
legacy, which is not considered a taxable transfer, citing Brown v. Routzahn, 63 F.2d
914. Ultimately, the court reasoned that Selina’s election was only an election as to
which of two interests she would receive—not the receiving and the transfer of an
interest. The court stated, “We think it is abundantly clear that the wife in this case
had only the possibility of becoming an heir and succeeding to one-half of the
pre-1927 community property and that in electing to take under the trust she
removed this possibility. This was only an election as to which of the two interests
she would receive—not the receiving and the transfer of an interest.”

Practical Implications

This case clarifies the estate tax implications of a widow’s election in the context of
pre-1927 California community property. It illustrates that the characterization of
property interests under state law (i.e., whether the wife had a “mere expectancy”
versus a vested interest) is critical for federal tax purposes. Attorneys should
carefully analyze the date of acquisition of community property to determine the
nature of each spouse’s interest. The case serves as a reminder that an election to
take under a will is not necessarily a taxable transfer if the spouse is merely
choosing between different forms of inheritance. Furthermore, this decision
highlights that the IRS position on community property interests can be
inconsistent, warranting a careful review of regulations and case law when advising
clients on estate planning matters.
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