Howell Turpentine Co. v. Commissioner, 162 F.2d 319 (5th Cir. 1947)

A corporation can avoid tax liability on the sale of its assets if it distributes those
assets to its shareholders in a genuine liquidation, and the shareholders, acting
independently, subsequently sell the assets, even if the corporation had considered
selling the assets itself.

Summary

Howell Turpentine Co. dissolved and distributed its assets to its shareholders, who
then sold the assets. The Commissioner argued the sale was effectively made by the
corporation and thus taxable to it. The Fifth Circuit held that because the
corporation demonstrably ceased its own sales efforts and the shareholders
negotiated the sale independently after receiving the assets in liquidation, the sale
was attributable to the shareholders, not the corporation, thus avoiding corporate-
level tax. The key was that the corporation demonstrably ceased its own sales efforts
and the shareholders negotiated the sale independently after receiving the assets in
liquidation.

Facts

Howell Turpentine Co. considered dissolving as early as 1939. In 1941, the
president recommended dissolution when the assets reached a value allowing
shareholders to recoup their investments. Prior to formal dissolution, there were
some preliminary, unsatisfactory sales negotiations. After adopting resolutions to
dissolve, the corporation ceased sales efforts, referring inquiries to a major
stockholder (Burch). Burch then negotiated a sale with a buyer independently from
the corporation.

Procedural History

The Commissioner determined a deficiency, arguing the sale was attributable to the
corporation. The Tax Court initially ruled in favor of the Commissioner. The Fifth
Circuit reversed, holding that the sale was made by the shareholders and not the
corporation. This case represents the Fifth Circuit’s review and reversal of the Tax
Court’s initial determination.

Issue(s)

1. Whether the gain from the sale of assets distributed to shareholders in
liquidation should be taxed to the corporation, or to the shareholders.

Holding

1. No, because the corporation demonstrably ceased its own sales efforts and the
shareholders negotiated the sale independently after receiving the assets in
liquidation, the sale was attributable to the shareholders, not the corporation.
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Court’s Reasoning

The court distinguished this case from Commissioner v. Court Holding Co., 324 U.S.
331 (1945), where the corporation had substantially agreed to the sale terms before
liquidation. Here, the corporation stopped its own sales attempts and referred
potential buyers to the shareholders. The Fifth Circuit emphasized the taxpayers’
right to choose liquidation to avoid corporate-level tax, citing Gregory v. Helvering,
293 U.S. 465 (1935). The court emphasized the fact that all negotiations leading up
to the sale were conducted by a stockholder acting as agent or trustee for other
stockholders after steps had been made to dissolve. As a result, the stockholders
acted at all times on their own responsibility and for their own account. The court
stated “In this proceeding the dissolution of the petitioner cannot be regarded as
unreal or a sham.”

Practical Implications

This case illustrates that a corporation can avoid tax on the sale of its assets by
liquidating and distributing those assets to shareholders, provided the shareholders
genuinely negotiate and complete the sale independently. The key is that the
corporation must demonstrably cease its own sales efforts. This decision reinforces
the principle that taxpayers can arrange their affairs to minimize taxes, but the form
of the transaction must match its substance. Later cases distinguish Howell
Turpentine based on the level of corporate involvement in pre-liquidation sales
negotiations. Attorneys structuring corporate liquidations need to advise clients to
avoid corporate involvement in sales post-liquidation decision to ensure the sale is
attributed to shareholders.
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