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13 T.C. 661 (1949)

Retroactive alimony payments received as a lump sum are considered ‘periodic
payments’ taxable as income to the recipient, and legal fees incurred to secure an
increase in  alimony are deductible  as  ordinary and necessary expenses for  the
production or collection of income.

Summary

Elsie Gale received a lump-sum payment in 1944 representing increased alimony for
prior years (1941-1943) following a modification of her divorce decree. The Tax
Court  addressed  whether  this  retroactive  alimony  was  taxable  as  income  and
whether the legal fees she paid to obtain the increase were deductible. The court
held that the lump-sum payment constituted ‘periodic payments’ taxable as income
and that the legal fees were deductible as ordinary and necessary expenses incurred
for the production or collection of income.

Facts

Elsie  Gale  and  her  husband,  Clarence  Wimpfheimer,  entered  into  a  separation
agreement in 1940, stipulating monthly alimony payments. The agreement allowed
Elsie to seek increased alimony if Clarence’s income exceeded $28,000 annually.
After their divorce in 1940, Elsie pursued an increase in alimony for 1941-1943 due
to Clarence’s increased income. In 1944, the court modified the divorce decree,
increasing alimony retroactively and prospectively, ordering Clarence to pay a lump
sum of $24,000 for the period from January 1, 1941, to June 30, 1944, in six monthly
installments. Elsie paid $4,000 in attorney’s fees to secure this modification.

Procedural History

The Commissioner of Internal Revenue determined a deficiency in Elsie Gale’s 1944
income  tax.  Elsie  appealed  to  the  Tax  Court,  contesting  the  inclusion  of  the
retroactive  alimony  in  her  gross  income  and  the  denial  of  her  deduction  for
attorney’s fees.

Issue(s)

1. Whether the $19,000 received in 1944, representing increased alimony for prior
years (1941-1943) due to the modification of a divorce decree, constitutes taxable
income under Section 22(k) of the Internal Revenue Code.

2.  Whether  Elsie  is  entitled  to  deduct  $4,000 in  attorney’s  fees  under  Section
23(a)(2)  of  the  Internal  Revenue  Code,  which  were  expended  to  secure  the
amendment of the divorce decree.

Holding
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1. Yes, because the sum received as increased alimony for prior years represented
“periodic” payments within the meaning of Section 22(k) of the Internal Revenue
Code.

2. Yes, because the $4,000 expended for attorneys’ fees in securing an increase in
the alimony allowance is deductible as an ordinary and necessary expense incurred
for the production or collection of income under Section 23(a)(2) of the Internal
Revenue Code.

Court’s Reasoning

The court reasoned that the $19,000 was taxable as “periodic payments” under
Section 22(k) despite being received as a lump sum because the original separation
agreement and divorce decree contemplated ongoing support  obligations,  not  a
fixed  principal  sum.  The  court  emphasized  that  the  amended  decree  merely
quantified the husband’s existing obligation to provide adequate periodic alimony.
The court distinguished this situation from cases involving a specified “principal
sum” payable in installments, which would not qualify as periodic payments unless
the payment period exceeded ten years. Regarding the attorney’s fees, the court
noted  that  Section  23(a)(2)  allows  deductions  for  expenses  incurred  in  the
production or collection of income. Since the increased alimony was taxable income
to Elsie under Section 22(k), the legal fees directly related to obtaining that income
were deductible as ordinary and necessary expenses.  The court highlighted the
legislative intent to allow deductions for expenses incurred in the pursuit of taxable
income, regardless of whether those expenses were related to a trade or business.

Practical Implications

This case clarifies that retroactive adjustments to alimony, even when paid as a
lump sum, are generally treated as periodic payments taxable to the recipient. This
ruling confirms that legal fees incurred to increase taxable alimony are deductible,
providing a financial benefit to those seeking to enforce their support rights. It
highlights  the  importance  of  the  distinction  between  periodic  payments  and
installment payments of a principal sum in determining the taxability of alimony.
The case also demonstrates the interplay between sections 22(k) and 23(a)(2) of the
Internal  Revenue  Code  and  how  they  apply  to  divorce-related  financial
arrangements.  Later  cases  would  cite  this  decision  when  determining  whether
certain payments qualify as ‘periodic’ alimony and whether associated legal fees are
deductible.


