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12 T.C. 1022 (1949)

Gains from the sale of land are considered ordinary income rather than capital gains
when the land is held for sale to customers in the ordinary course of a trade or
business, even if the taxpayer also holds other similar property as an investment.

Summary

The petitioners formed a syndicate to buy and sell land, intending to subdivide one
tract. The syndicate authorized their agent to sell any parcel and to fix the price and
terms of sale. Seven unsolicited sales were made in 1944 from tracts not subdivided.
The Tax Court held that these were not sales of capital assets but were instead sales
of property held for sale to customers in the ordinary course of business, resulting in
ordinary income. The court emphasized the syndicate’s intent to sell all acquired
lands for profit, regardless of whether they were initially considered desirable or
not.

Facts

In 1943, several individuals (the petitioners) formed a syndicate to purchase land
previously owned by Laclede-Christy Clay Products Co., with the intent to sell the
land. The syndicate agreement explicitly stated the intention to sell the lands as a
whole, in parcels, or as subdivided land, particularly contemplating subdividing a
specific tract. The Federer Realty Company was designated as the exclusive agent
with full authority to arrange sales, set prices, and manage any subdivisions. While
one specific tract of land was slated for subdivision, the agreement did not negate
the intent to sell the other parcels. The syndicate made seven unsolicited sales of
portions of the undesired sites during 1944.

Procedural History

The Commissioner of Internal Revenue determined deficiencies in the petitioners’
income tax for 1944, arguing that gains from the land sales should be treated as
ordinary  income  rather  than  capital  gains.  The  petitioners  challenged  this
determination  in  the  Tax  Court.

Issue(s)

Whether the gains from the sales of certain lands in 1944 were capital gains or
ordinary income.

Holding

No, because the land sold in 1944 was held for sale to customers in the ordinary
course of the syndicate’s business, and therefore the gains constituted ordinary
income.
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Court’s Reasoning

The Tax Court emphasized that the syndicate’s sole purpose was to buy and sell land
for profit, not to hold it for investment. The syndicate agreement explicitly stated the
intention to  sell  all  acquired lands,  not  just  the tract  intended for  subdivision.
Testimony from the petitioners and their agent,  Federer,  further confirmed this
intent. Even though the petitioners had other full-time occupations, the Federer
Realty Co. acted as their agent in the real estate business. The court distinguished
this case from situations where property was involuntarily acquired or held for
purposes other than sale. The court stated, “As to all such lands, the agreement
recited: ‘which said lands they contemplate selling  as a whole, in parcels, or as
subdivided lands as may be best.'” Also, “At the discretion of the said Federer Realty
Company, it shall arrange for sales of all or portions of said property.” Based on this
evidence, the court concluded that the land was held for sale to customers, and the
gains were taxable as ordinary income.

Practical Implications

This  case  highlights  the  importance of  clearly  defining the  intent  and purpose
behind acquiring and holding property for tax purposes. It illustrates that even if a
taxpayer has other primary occupations, they can still be considered engaged in the
real estate business if they actively hold property for sale through an agent. The
case emphasizes the significance of the original intent at the time of acquisition.
Subsequent  cases  must  consider:  the  purpose  of  the  entity,  the  intent  behind
acquiring the asset, and whether the entity took active steps through an agent or
otherwise to facilitate sales. This decision reinforces the principle that gains from
property held for sale to customers in the ordinary course of business are taxed as
ordinary income, even if the sales volume is initially low or the property was initially
considered undesirable.


