11 T.C. 86 (1948)

The Tax Court has jurisdiction to hear a claim for relief under Section 721 of the
Internal Revenue Code on a petition for redetermination of excess profits taxes, and
a denial of a claim for refund is not a prerequisite to such jurisdiction.

Summary

Sommerfeld Machine Company petitioned the Tax Court for a redetermination of
deficiencies in its excess profits tax for the years 1941-1944, arguing it had
abnormalities in income under Section 721 of the Internal Revenue Code. The
Commissioner moved to dismiss for lack of jurisdiction, contending that Sommerfeld
had not filed a claim for refund or received a notice of disallowance related to
Section 721. The Tax Court denied the Commissioner’s motion, holding that a denial
of a refund claim is not required for the court to have jurisdiction over a Section 721
claim when raised in a deficiency proceeding.

Facts

Sommerfeld Machine Company, a Pennsylvania corporation, filed its tax returns for
1941-1944. The Commissioner determined deficiencies in the company’s excess
profits tax for those years. Sommerfeld argued that the Commissioner erred by not
considering that it had abnormalities in its income under Section 721(a)(2)(C) of the
Internal Revenue Code for 1941, 1942 and 1943. Sommerfeld had submitted
computations to the IRS agent regarding their claim for Section 721 relief in their
protest against the proposed deficiencies.

Procedural History

The Commissioner determined deficiencies in Sommerfeld’s excess profits tax.
Sommerfeld petitioned the Tax Court for a redetermination. The Commissioner filed
a motion to dismiss the portion of the proceeding relating to Section 721, arguing
the Tax Court lacked jurisdiction because Sommerfeld had not filed a claim for
refund or received a notice of disallowance regarding its Section 721 claim.

Issue(s)

Whether the Tax Court has jurisdiction to consider the applicability of Section 721 of
the Internal Revenue Code in a proceeding based on a determination of deficiencies
in excess profits tax, where the taxpayer has not filed a claim for refund or received
a notice of disallowance relating to Section 721.

Holding

No, because a denial of a claim for refund is not a prerequisite to the Tax Court’s
jurisdiction to consider the applicability of Section 721 when put in issue by the
pleadings in a deficiency proceeding.
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Court’s Reasoning

The Tax Court distinguished Section 721 from Section 722 of the Internal Revenue
Code. Section 722 specifically requires a taxpayer to compute and pay the tax
without the application of that section and then file a claim for refund to obtain
relief. There is no similar requirement in Section 721. The court noted that under
Section 721, a taxpayer may claim the benefits of the section in its original return, a
privilege not permitted by Section 722. The court reasoned that matter which may
properly enter into the computation of the tax in the making of the return may
properly enter into the determination of a deficiency. Citing E.B. Whiting Co., 10
T.C. 102, the court emphasized that “Neither section 732 nor any other requires
denial of a claim for refund as a prerequisite to our jurisdiction... They were present
in the law from 1940 and prior to the later amendments as to payment and refund
claim under section 722.” The court explained that Section 732(a) was intended to
enable a taxpayer to institute a proceeding in the Tax Court upon disallowance of a
claim for refund where no deficiency had been determined. Therefore, the absence
of a refund claim denial does not preclude the Tax Court from considering a Section
721 issue raised in a deficiency proceeding.

Practical Implications

This case clarifies the jurisdictional requirements for raising claims under Section
721 of the Internal Revenue Code in the Tax Court. It establishes that taxpayers can
raise Section 721 issues in deficiency proceedings even if they have not previously
filed a claim for refund or received a notice of disallowance. This provides taxpayers
with greater flexibility in litigating their excess profits tax liabilities. The key
takeaway is to carefully distinguish between code sections (like 721 versus 722) that
have specific procedural prerequisites and those that do not. Legal practitioners
should ensure they understand these differences when advising clients on tax
litigation strategies.
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