Robert L. Montgomery v. Commissioner, 8 T.C. 1030 (1947)

Payments made pursuant to a written agreement are considered incident to a
divorce if the agreement is directly related to and conditioned upon the promise of a
divorce, even if the agreement itself does not explicitly mention the divorce
condition due to concerns about collusion under state law.

Summary

The Tax Court addressed whether payments made by Robert Montgomery to his
former wife, Elizabeth, were deductible as alimony under Section 23(u) of the
Internal Revenue Code. Montgomery argued the payments were made under a
written agreement incident to their divorce. The court found that, despite the
agreement not explicitly stating it was conditioned on divorce (due to collusion
concerns), the evidence showed a direct relationship between the agreement and
Elizabeth’s promise to initiate divorce proceedings. Therefore, the payments were
deductible as alimony. The court emphasized Montgomery’s persistent pursuit of a
divorce and willingness to provide substantial financial support in exchange for it.

Facts

Robert and Elizabeth Montgomery separated in 1926. From that point on, Robert
actively sought a divorce. He engaged lawyers and repeatedly contacted Elizabeth,
offering various financial arrangements for her support in exchange for a divorce. In
May 1928, Robert became engaged, contingent upon Elizabeth obtaining a divorce.
After becoming engaged he felt divorce would be worth almost “any price.” On
September 5, 1929, Robert and Elizabeth signed a written agreement regarding her
maintenance and support. Elizabeth initiated divorce proceedings shortly thereafter,
on December 10, 1929.

Procedural History

The Commissioner of Internal Revenue disallowed Robert Montgomery’s deduction
of payments made to Elizabeth in 1942 and 1943. Montgomery petitioned the Tax
Court for review. The Tax Court reviewed the evidence and arguments presented by
both parties.

Issue(s)

Whether the payments made by Robert Montgomery to Elizabeth were made
pursuant to a written instrument incident to a divorce, thereby qualifying them as
deductible alimony under Section 23(u) of the Internal Revenue Code.

Holding

Yes, because the evidence demonstrates that the written agreement was directly
related to and conditioned upon Elizabeth’s promise to obtain a divorce, despite the
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agreement not explicitly stating this condition due to concerns about collusion under
New Jersey law.

Court’s Reasoning

The court reasoned that despite the absence of an explicit divorce condition in the
written agreement, the surrounding circumstances indicated a clear link between
the agreement and Elizabeth’s promise to initiate divorce proceedings. The court
highlighted several factors: (1) Elizabeth initiated divorce proceedings shortly after
the agreement was signed. (2) Robert had been actively seeking a divorce for years
and had made substantial financial offers to Elizabeth to induce her to agree to a
divorce. (3) Attorneys on both sides believed that making the agreement explicitly
contingent on a divorce would render it voidable under New Jersey law as collusive.
The court noted that the special master in the divorce proceedings reported that the
defendant was anxious to get a divorce and insistent upon having it at all costs. The
court also found that the payments were in the nature of, or in lieu of alimony and
there was no designation of the part of such periodic payments which was to be
payable for the support of the minor child. The court stated: “We conclude from the
whole record that the payments were made under an obligation of petitioner created
by a written instrument executed as an incident to the divorce which his former wife
promised to, and did, obtain.”

Practical Implications

This case provides guidance on determining whether a written agreement is
“incident to” a divorce for tax purposes, particularly when concerns about collusion
under state law prevent the agreement from explicitly mentioning the divorce. It
illustrates that courts will look beyond the four corners of the agreement to examine
the surrounding circumstances and the intent of the parties. Attorneys drafting
separation agreements should be aware of state law restrictions on collusion. While
not explicitly stating the agreement is contingent on divorce may be necessary to
avoid invalidity, evidence of the parties’ intent and the context of the agreement
remain crucial for establishing its connection to the divorce proceedings for tax
purposes. Later cases have cited Montgomery for the proposition that the absence of
an explicit condition in the agreement is not necessarily determinative if other
evidence shows a clear link to the divorce.
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