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Floyd H. Brown v. Commissioner, 7 T.C. 717 (1946)

Payments  made  by  a  husband to  a  wife  pursuant  to  a  written  agreement  are
deductible under Section 23(u) of the Internal Revenue Code if the agreement is
incident to a divorce, even if the agreement doesn’t explicitly condition payments on
the divorce and seeks to avoid the appearance of collusion under state law.

Summary

Floyd Brown sought to deduct payments made to his former wife, Elizabeth, arguing
they were incident to their divorce under Section 23(u) of the Internal Revenue
Code. The Tax Court ruled in favor of Brown, holding that despite the agreement not
explicitly mentioning the divorce as a condition for payments (to avoid collusion
issues under New Jersey law), the evidence showed a clear connection between the
agreement and Elizabeth’s subsequent divorce action. The court considered Brown’s
persistent pursuit of a divorce, his increasing financial offers, and the timing of the
divorce shortly after the agreement was signed.

Facts

Floyd Brown and Elizabeth separated in 1926.
From 1926, Floyd actively sought a divorce from Elizabeth and consulted
attorneys.
In May 1928, Floyd became engaged, contingent on Elizabeth obtaining a
divorce.
Floyd made numerous offers to Elizabeth for her support, ranging from
$16,000 to $50,000 annually, plus other benefits.
On September 5, 1929, Floyd and Elizabeth signed a written agreement
regarding her support.
Elizabeth initiated divorce proceedings on December 10, 1929, just over three
months after the agreement.
The agreement did not explicitly mention the divorce as a condition for
payments, a decision influenced by concerns about New Jersey’s collusion
laws.
Floyd made payments of $30,000 to Elizabeth in 1942 and 1943, which he
sought to deduct.

Procedural History

The Commissioner of Internal Revenue disallowed Floyd Brown’s deduction of the
$30,000 payments. Brown then petitioned the Tax Court for a redetermination of the
deficiency.

Issue(s)

Whether the payments made by Floyd Brown to Elizabeth were in discharge of1.
a legal obligation incurred under a written instrument incident to a divorce, as
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per Section 22(k) of the Internal Revenue Code, and thus deductible under
Section 23(u).

Holding

Yes, because the court concluded that the written agreement was executed as1.
an incident to the divorce that Elizabeth promised to, and did, obtain, despite
the lack of explicit conditionality in the agreement itself.

Court’s Reasoning

The court reasoned that while the agreement didn’t explicitly condition payments on
a divorce, the surrounding circumstances strongly indicated that it was incident to a
divorce. The court emphasized:

The timing of the divorce action shortly after the agreement.
Floyd’s persistent pursuit of a divorce for years.
The increasing financial offers made to Elizabeth to induce her to agree to a
divorce.
The attorneys’ concern that explicitly conditioning the agreement on a divorce
would render it voidable under New Jersey law as collusive. The court quotes
Griffiths v. Griffiths, 60 Atl. 1090, stating that “* * * If arrangements between
parties providing for the institution of divorce suits in consideration of the
payment of a large sum of money are to receive the sanction of this court,
every legal restriction against the voluntary dissolution of the marriage tie can
readily be avoided * *”
The court also considered the special master’s report in the divorce
proceedings, which indicated Floyd’s strong desire for a divorce at all costs
and his ample provision for Elizabeth’s support.

The court found that the payments were in the nature of alimony and that the lack of
specific allocation for child support did not preclude the deduction, especially since
the child had reached majority during the tax years in question.

Practical Implications

This case clarifies that the deductibility of payments under Section 23(u) does not
require an explicit  condition linking payments to a divorce decree in a written
agreement.  Attorneys  drafting  separation  agreements  must  consider  state  law
restrictions on collusion but should maintain records and evidence demonstrating
the intent and circumstances surrounding the agreement to support deductibility
claims.  The  case  emphasizes  a  holistic  approach  to  determining  whether  an
agreement is “incident to divorce”, considering not only the text of the agreement,
but  also the parties’  intentions and the surrounding circumstances.  Subsequent
cases will analyze the totality of the circumstances to see if the agreement was made
in contemplation of divorce.


