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8 T.C. 1232 (1947)

Payments to a foreign government for the right to exploit mining properties, even if
calculated based on a percentage of net profits, are not considered income taxes
eligible for a foreign tax credit under U.S. tax law but are deductible as a business
expense.

Summary

New  York  and  Honduras  Rosario  Mining  Co.  sought  a  foreign  tax  credit  for
payments made to Honduras based on a percentage of its mining profits. The Tax
Court denied the credit, holding that these payments were not income taxes but
rather payments for the privilege of exploiting Honduran mining properties. The
court reasoned that because the payments were inextricably linked to the mining
concession granted by Honduras and because the rate was determined by contract
rather than a generally applicable tax law, they constituted a deductible business
expense rather than a creditable foreign income tax. However, the court did allow
the payments to be deducted as a business expense.

Facts

The New York and Honduras Rosario Mining Co., a U.S. corporation, conducted
mining operations in Honduras. Under Honduran mining law, the state owned all
mines and granted rights to private parties to exploit them. The company had a
contract with Honduras, ratified by the Honduran Congress, requiring it to pay 7%
of its net operating profits from specific mines to the Honduran government. The
contract designated these payments as “income tax.” The contract also stipulated
that  a  sum  of  $250,000  was  paid  upfront  and  without  interest,  serving  as  a
prepayment for the 7% tax.

Procedural History

The Commissioner of Internal Revenue determined deficiencies in the company’s
income taxes for 1941 and 1942, disallowing the foreign tax credit claimed for the
payments made to Honduras. The Mining Co. petitioned the Tax Court for review,
arguing that the payments qualified for the foreign tax credit or, alternatively, as a
deduction. The Tax Court ruled against the company on the tax credit issue but
allowed the deduction as a business expense.

Issue(s)

Whether the payments made by the Mining Co. to Honduras, calculated as a1.
percentage of net profits from mining operations, constitute “income taxes”
eligible for a foreign tax credit under Section 131 of the Internal Revenue
Code.

Holding
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No, because the payments were for the right and privilege of exploiting and1.
operating particular mining properties granted by the Honduran government,
rather than a generally applicable income tax.

Court’s Reasoning

The Tax Court reasoned that the nature and purpose of the payment, rather than its
calculation method, determined whether it qualified as an income tax. The court
acknowledged that the Honduran statute designated the payment as an “income
tax,”  but  the  court  was  not  bound  by  this  designation.  The  court  noted  that
Honduras had no general income tax law and the payments were required by its
mining  code  as  a  condition  for  obtaining  the  right  to  exploit  the  mines.  The
payments were intertwined with the mining concession and the rate was determined
by a contract specific to the Mining Co., rather than a generally applicable tax law.
The court emphasized that the Honduran government, as the owner of the mines,
was  exacting these  amounts  for  granting the  right  to  exploit  them.  The initial
$250,000 payment, non-refundable even if operations ceased, further indicated that
this was a payment for a right or privilege, not a tax on income. Citing Flint v. Stone
Tracy Co., 220 U.S. 107, the court distinguished between a direct tax on income and
a tax imposed for the privilege of doing business, even if measured by income.

Practical Implications

This case clarifies the distinction between a foreign income tax eligible for a U.S. tax
credit  and  other  payments  made  to  foreign  governments.  It  establishes  that
payments  for  specific  rights  or  privileges,  such as  mining concessions,  are  not
creditable  income  taxes  even  if  calculated  based  on  income.  Attorneys  and
businesses should carefully analyze the nature and purpose of payments to foreign
governments, focusing on whether they are tied to specific concessions or privileges,
or  represent  a  generally  applicable  tax.  This  case highlights  the importance of
examining the underlying legal framework and contractual agreements to determine
the true nature of the payment. Later cases have cited this ruling to support the
principle that the label given to a tax by a foreign government is not determinative;
the substance of the tax is what matters.


