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To claim a war loss deduction under Section 127 of the Internal Revenue Code, a
taxpayer must prove ownership of the property at the time of its presumed seizure
or destruction.

Summary

Ernest Adler, a former German citizen who fled Nazi persecution, sought a
deduction on his 1941 U.S. income tax return for the loss of stock in his French
cocoa business, L’Etablissement Ernest Adler, S. A. The Tax Court denied the
deduction, finding that Adler failed to adequately prove he owned the stock in 1941,
the year he claimed the loss. The court held that both Section 23(e) (general loss
deduction) and Section 127 (war loss deduction) require proof of ownership at the
time of the loss.

Facts

Ernest Adler, a German Jew, established a cocoa business in Belgium in 1933 and a
separate French company (Adler Co.) in 1936. He purchased nearly all of Adler Co.’s
stock. Due to his anti-Nazi activities, Adler fled Europe in 1940, leaving his stock
certificates in the company’s safe in Paris. He arrived in the United States in January
1941. In his 1941 tax return, Adler claimed a deduction for the loss of his stock in
Adler Co., arguing it was lost due to the war.

Procedural History

The Commissioner of Internal Revenue disallowed Adler’s claimed deduction. Adler
petitioned the Tax Court for review. He initially claimed a loss of $21,900, then
amended his petition to $46,666, and finally moved to conform the pleadings to
proof, claiming a loss of $56,196. The Tax Court upheld the Commissioner’s
determination, denying the deduction.

Issue(s)

1. Whether the taxpayer is entitled to a loss deduction under Section 23(e) of the
Internal Revenue Code without proving ownership of the stock at the time of
the claimed loss?

2. Whether, for purposes of a war loss deduction under Section 127(a)(2) and (3)
of the Internal Revenue Code, a taxpayer must prove ownership of the property
involved as of the date of its presumed seizure or destruction?

Holding

1. No, because Section 23(e) requires proof of ownership at the time of the loss.
2. Yes, because Treasury Regulations and the intent of Section 127 require the
taxpayer to demonstrate they had something to lose at the time of the
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presumed loss.
Court’s Reasoning

The Tax Court found Adler’s evidence of ownership in 1941 insufficient. His
testimony was based on hearsay since he had left Paris in 1940. Documents
purporting to be depositions were deemed inadmissible hearsay as well. The court
acknowledged decrees showing the treatment of Jewish property but found they did
not conclusively prove when Adler Co.’s assets or stock were lost. The court
highlighted that the taxpayer bore the burden of proof to show ownership, and mere
inference was insufficient.

Regarding Section 127, the court interpreted Treasury Regulations 111, section
29.127(a)-1 as correctly stating that for a property to be treated as a war loss, it
must be in existence on the date prescribed in Section 127(a)(2), and the taxpayer
must own the property at that time. The court stated, “for the taxpayer to claim a
loss with respect to such property he must own such property or an interest therein
at such time.”

The court reasoned that Congress enacted Section 127 to address the problem of
proving losses for taxpayers owning property in enemy countries after the U.S.
declared war. It was not intended to eliminate the need to prove ownership. The
court emphasized that “while section 127 goes a long way towards relieving a
taxpayer of troublesome proof problems, it does not eliminate the necessity for
establishing the fact fundamental to all loss claims, i. e., that the taxpayer had
something to lose.”

Practical Implications

This case clarifies that taxpayers seeking war loss deductions must provide
sufficient evidence of ownership of the property at the time of its presumed seizure
or destruction. It reinforces the principle that even in situations where proving a
loss is inherently difficult, taxpayers must still meet the fundamental requirement of
demonstrating they owned the asset at the time of the loss.

The case emphasizes the importance of Treasury Regulations in interpreting tax
code provisions. It highlights that while Congress intended to ease the burden of
proof for war-related losses, it did not eliminate the basic requirement of proving
ownership. Later cases would cite Adler for the principle that the taxpayer must
prove they held title at the time of seizure by the enemy government. This ruling
guides legal practice by setting a clear standard for evidence required in war loss
deduction cases.
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