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8 T.C. 96 (1947)

To qualify for excess profits tax relief under Section 722(b)(2), a taxpayer must
demonstrate that its business, or the industry it belongs to, was depressed during
the base period due to temporary and unusual economic circumstances.

Summary

The Fish Net and Twine Company sought relief from excess profits taxes under
Section  722(b)(2)  of  the  Internal  Revenue Code,  arguing that  its  business  was
depressed  during  the  base  period  (1936-1939)  due  to  competition  from cheap
Japanese imports. The Tax Court denied the relief, finding that the company failed to
prove either that its business or the domestic fish net industry was depressed during
the base period,  or  that  the Japanese competition constituted a temporary and
unusual economic event. The court emphasized that the company’s sales volume was
actually  higher  during  the  base  period  than  in  prior  years  and  that  Japanese
competition had been ongoing for an extended time.

Facts

The Fish Net and Twine Company manufactured fish nets and netting. It sought
excess profits tax relief, claiming its business was negatively impacted by Japanese
imports during the base period years of 1936-1939. Japanese netting was sold at
prices near the cost of raw materials for domestic manufacturers. The company
argued that it  lost sales and had to reduce prices due to this competition. The
company’s net sales and gross profits were higher during the base period than in the
period  from  1930-1935.  The  quality  of  Japanese  netting  improved  over  time,
becoming  comparable  to  domestic  products  by  1938.  The  domestic  industry
unsuccessfully  sought  tariff  increases  and  negotiated  a  voluntary  limitation
agreement  with  Japanese  exporters  in  1938.

Procedural History

The Commissioner of Internal Revenue disallowed the company’s applications for
relief under Section 722. The company appealed this decision to the United States
Tax Court.

Issue(s)

Whether the Fish Net and Twine Company’s business was depressed during1.
the base period (1936-1939) due to temporary economic circumstances
unusual to the company, specifically competition from Japanese imports, thus
entitling it to excess profits tax relief under Section 722(b)(2).
Whether the domestic fish net industry was depressed during the base period2.
due to temporary economic events unusual to the industry, specifically
competition from Japanese imports, thus entitling the Fish Net and Twine
Company to excess profits tax relief under Section 722(b)(2).
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Holding

No, because the company’s sales volume and gross profits were higher during1.
the base period than in prior years, indicating that its business was not
depressed. Additionally, Japanese competition was not considered a temporary
economic circumstance unusual to the company.
No, because the evidence did not demonstrate that the domestic fish net2.
industry was depressed during the base period. Furthermore, the ongoing
competition from Japanese imports was not considered a temporary economic
event unusual to the industry.

Court’s Reasoning

The court reasoned that the company failed to demonstrate that either its individual
business or the domestic fish net industry was depressed during the base period.
The court pointed to evidence showing that the company’s sales volume and gross
profits were actually higher during the base period than in prior years. The court
also noted that the competition from Japanese imports had been ongoing for several
years and did not constitute a “temporary economic event unusual in the case of
such taxpayer or in the case of the industry as a whole.” The court emphasized that
“[a] reduction in prices does not necessarily lead to the conclusion that business was
depressed.” The court concluded that the company had not met its burden of proof
to qualify for relief under Section 722(b)(2).

Practical Implications

This  case  illustrates  the  difficulty  in  proving  that  a  business  or  industry  was
“depressed” for the purposes of obtaining excess profits tax relief under Section
722(b)(2). Taxpayers must present clear and convincing evidence that their business
suffered  a  significant  decline  due  to  temporary  and  unusual  economic
circumstances.  Increased  competition  alone  is  insufficient;  the  taxpayer  must
demonstrate that this competition led to a demonstrable depression in business
activity.  The case highlights the importance of comparing business performance
during the base period with performance in other periods and demonstrating a clear
causal link between the alleged economic event and the business’s financial decline.
Later  cases  have  cited  this  decision  to  emphasize  the  strict  requirements  for
establishing eligibility for relief under Section 722.


