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6 T.C. 1158 (1946)

A sale of corporate assets is attributed to the corporation for tax purposes if the sale
was conceived and negotiated by the corporation before dissolution, even if the
formal sale occurs after dissolution through a liquidating agent.

Summary

Wichita Terminal Elevator Co. dissolved and appointed a liquidating agent, Powell,
to  sell  its  assets.  The Tax Court  addressed whether the sale  of  the company’s
elevator properties, which occurred shortly after dissolution, should be taxed to the
corporation or to its shareholders. The court held that the sale was attributable to
the corporation because the evidence suggested that the sale was negotiated before
dissolution,  even  though  the  formal  transfer  occurred  afterward.  The  court
emphasized the importance of substance over form and the failure of the petitioner
to provide evidence to the contrary. This case clarifies that a corporation cannot
avoid tax liability on a sale by dissolving immediately before the formal sale if the
negotiations occurred beforehand.

Facts

Wichita Terminal  Elevator Co.,  a  Kansas corporation,  operated a grain elevator
business.  Powell,  the  president,  expressed  his  intention  to  sell  the  elevator
properties and negotiated with Ross regarding a potential sale. Shortly after these
negotiations, the corporation’s board of directors held a special meeting to consider
liquidating the corporation and appointing a  liquidating agent.  The corporation
dissolved, and Powell was appointed as the liquidating agent. Immediately following
the dissolution, Powell, as the agent, executed an agreement to sell the elevator
properties to Wichita Terminal Elevator, Inc. The Commissioner of Internal Revenue
determined that the sale resulted in a capital gain taxable to the corporation.

Procedural History

The Commissioner determined income tax deficiencies against  Wichita Terminal
Elevator Co. The company petitioned the Tax Court for a redetermination. The Tax
Court dismissed portions of the petition relating to other tax years. The remaining
issue,  concerning the tax liability  from the sale of  the elevator properties,  was
brought before the Tax Court.

Issue(s)

Whether the sale of the elevator properties after the dissolution of the corporation,
but allegedly negotiated before dissolution, was a sale by the corporation, making
the gain taxable to it, or a sale by the stockholders after the distribution of assets,
making the gain taxable to them.

Holding
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No, because the sale of the elevator properties was in substance a sale by the
corporation,  given that  the  negotiations  and intent  to  sell  predated the  formal
dissolution,  and  the  corporation  failed  to  provide  sufficient  evidence  to  prove
otherwise.

Court’s Reasoning

The court emphasized that the substance of the transaction, rather than its form,
determined tax liability. The court noted that the evidence suggested the sale was
conceived and negotiated by Powell, acting on behalf of the corporation, prior to
dissolution.  The court  cited the fact  that  Powell  had discussed the sale  of  the
properties with Ross before the company’s dissolution. The court also highlighted
the petitioner’s failure to present evidence to support its claim that no agreement
was made prior to liquidation. The court invoked the rule that the failure of a party
to introduce evidence within their possession, which, if true, would be favorable to
them,  gives  rise  to  the  presumption  that  if  produced it  would  be  unfavorable.
Because the corporation failed to provide testimony from its officers to refute the
claim that a sale was being negotiated before dissolution, the court concluded that
the sale should be attributed to the corporation for tax purposes.

Practical Implications

This  case  establishes  that  a  corporation  cannot  avoid  tax  liability  by  formally
dissolving and then selling its assets through a liquidating agent if the sale was
effectively  pre-arranged.  Courts  will  look beyond the formal  steps taken to the
underlying economic reality of the transaction. This case is crucial for tax planning
involving corporate liquidations, highlighting the need to carefully document the
timing  of  sale  negotiations  and  ensure  that  the  corporation  is  not  effectively
committing to a sale before formally dissolving.  Later cases have cited Wichita
Terminal to emphasize the importance of examining the substance of a transaction
over its form in determining tax consequences.  Legal professionals must advise
clients that pre-dissolution sale negotiations can trigger corporate-level tax liability,
even if the sale is finalized post-dissolution.


