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45 B.T.A. 405 (1941)

A stock transaction is considered a sale, resulting in capital gain treatment, rather
than a distribution in partial liquidation, when the decision to retire the stock occurs
after the transaction, indicating the sale was not part of a pre-existing plan for
liquidation.

Summary

Coley v. Commissioner addresses whether the taxpayer’s disposition of corporate
stock should be taxed as a sale resulting in capital gain or as a distribution in partial
liquidation. The taxpayer sold stock back to the corporation, which later retired it.
The court held that because the decision to retire the stock was made after the sale,
the transaction was a sale, taxable as a capital gain, not a distribution in partial
liquidation. This distinction is crucial for determining the tax implications of such
transactions, particularly regarding the timing and nature of the gain recognized.

Facts

The petitioner, Coley, sold 90 shares of stock back to the corporation on
November 12, 1938.
At the time of the purchase, there was no predetermined plan regarding the
fate of the stock. The stock was held in the treasury.
On November 15, 1938, after the sale, corporate officers decided to retire the
stock.
On November 30, 1938, stockholders authorized the retirement of the stock
and a reduction in capital.
Later, the petitioner sold an additional 60 shares of stock back to the
corporation.

Procedural History

The Commissioner determined that the transactions constituted a distribution in
partial liquidation under Section 115(c) and (i) of the Revenue Act of 1938. The
taxpayer appealed this determination to the Board of Tax Appeals (now the Tax
Court).

Issue(s)

Whether the sale of stock by the petitioner to the corporation constitutes a sale1.
resulting in a capital gain or a distribution in partial liquidation under Section
115(c) and (i) of the Revenue Act of 1938.

Holding

Yes, the sale of stock constitutes a sale resulting in a capital gain because the1.
decision to retire the stock was made after the sale, indicating that the sale
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was not part of a pre-existing plan for liquidation.

Court’s Reasoning

The court reasoned that although the stock was eventually retired shortly after the
purchase, the critical factor was the timing of the decision to retire the stock. The
court emphasized that at the time of the sale on November 12, 1938, there was no
determination regarding what the corporation would do with the stock. The decision
to retire the stock was made on November 15, 1938, after the petitioner had already
disposed of his shares. Therefore, the sale could not be considered part of any plan
or course of action resulting in the retirement of stock. The court distinguished the
case from situations where a plan for liquidation exists at the time of the stock
transfer. The court noted, “The character of the transaction must be judged by what
occurred when the petitioner surrendered his certificate in exchange for payment. It
is stipulated that his shares were transferred to the corporation but we can see
nothing to indicate that when it acquired them it had then the intention to retire
them.” The court relied on Alpers v. Commissioner, 126 F.2d 58, which held that a
subsequently formed intention to retire stock purchased by a corporation cannot
convert its payment of the purchase price into a distribution in partial liquidation.

Practical Implications

This case clarifies the importance of timing and intent in determining whether a
stock transaction is a sale or a distribution in partial liquidation. For tax purposes, it
highlights that the intent to retire stock must exist at the time of the transaction for
it to be classified as a partial liquidation. If the decision to retire the stock is made
after the purchase, the transaction is treated as a sale, affecting the capital gains
treatment. Later cases have cited Coley for the proposition that the substance of the
transaction, particularly the timing of key decisions, governs its tax treatment. This
ruling impacts  how corporations structure stock repurchase programs and how
shareholders report gains or losses on such transactions, emphasizing the need for
clear documentation of corporate intent at the time of the transaction. The ruling
advises taxpayers to carefully document the timeline of decisions regarding stock
retirement to ensure proper tax treatment.


